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16. We have heard the parties, perused the various documents and considered the
cases cited at the bar. As has been rightly submitted by Mr. Hegde the definition of
the term ‘works contract’ in the said Act is an inclusive definition. It does not
include merely a works contract as normally understood. It is a wide definition
which includes “any agreement” for carrying out building or construction activity
for cash, deferred payment or other valuable consideration. The definition does not
make a distinction based on who carries on the construction activity. Thus even an
owner of the property may also be said to be carrying on a works contract if he
enters into an agreement to construct for cash, deferred payment or other valuable
consideration. We, therefore, do not need to go into the question whether the
Appellants are owners as even if the Appellants are owners to the extent that they
have entered into Agreements to carry out comstruction activity on behalf of
somebody else for cash, deferred payment or other valuable consideration, they
would be carrying out a works contract and would become liable to pay turnover
tax on the transfer of property in the goods involved in such works contract,
Further under the said Act there is no distinction between construction of

residential flats or commercial units. For the purposes of considering whether
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an agreement amounts to a works contract or not, the provisions of the

- Karnataka Ownership Flats (Regulation of promotion do Construction, Sales,

Management and Transfer) Act, 1974 will have no relevance.

19. Thus the Appellants are undertaking to build as developers for the
prospective purchaser. Such construction development is to be on payment
of a price in various instalments set out in the Agreement. As the Appellants
are not the owners they claim a “lien”_ on the property. Of course , under
clause 7 they have right to terminate the Agreement -and to dlspose off the
unit if a breach is committed by the purchaser. However, merely having such
a clause does not mean that the agreement ceases to be a works contract
within the meaning of the term in the said Act. All that this means is that if
there is a termination and that particular unit is not resold but retained by the
Appellants there would be no works contract to that extent. But so‘long as
there is no tennmatlon the construction is for and on behalf of purchaser.

Therefore, it remains a works contract within the meaning of the term as
defined under the said Act. It must be clarified that if the agreement is
entered into after the flat or unit is already constructed, then there would be
no works contract. But so long as the agreement is entered into before the
construction is complete it would be a works contract.
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© The Allotee has seen, satisfied himself and accepted the plans, designs,
specifications, materials to be used, features in the construction etc. of the said
residential, project sanctioned by the competent Auth0r1ty and has selected for
allotment the sald Apartment out of many apartments avallable in the said

project.’

> Whereas the term ‘Allotment’ used herein only means reserving the said
Apartment by the firm for sale to the Allottee subject to complete compliance &
performance of the terms & condltlons of this allotment letter/agreement
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*” That the firm shall, under normal conditions, complete the construction of
Block/Tower in which-the said Apartment is located, within FORTY EIGHT(48)
months of the start of construction or execution of this Agreement whichever is
later, as per the said plans and specifications seen and accepted by the Allotee
with such additions, deletions, alternation, modifications in the layout, block
plans, change in number, dimension, heights, size, area or chang,e of entire
scheme the firm may consider necessary or may be required by any
campetent authority to be made in them or any of then{ ”

** The construction of the said readermal unit is likely to be completed by
the firm within 48 months from the date of start of the construction of the Tower in
which the said apartment is located or ﬁom the execution of this agreement
‘whichever is later, subject to force majeure c1rcumstances and in receipt of all
payments punctuaﬂy as per agreed terms and on recelpt of complete payment of ,

the basic sale price and other charges due and payable up to the last payment
accor d1n0 to the payment plan applicable to him.”’

¢ lhe company on completion of the construction shall issue final call
notice to the Allotee who shall within 45 days thereof, remit all dues and will then
be called upon to take possession of the residential unit. In the event of his failure
to take possessmn for any reason whatsoever, the Allottee shall be deemed to have
taken possession of the allotted unit for purposes of payment of maintenance
charges or any other levies in account of the allotted unit, but the actual physical

possession shall be glven on payment of all outstanding payments as demanded by
the firm. ¢’
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